FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1730 K STREET NW, 6TH  FLOOR
WASHINGTON,  D.C.    20006

September 28, 1983

SECRETARY OF LABOR,

MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA),
Petitioner

CIVIL PENALTY PROCEEDING

Docket No. WEST 83-79-M
A.C. No. 02-02126-05501

v.

Portable  Crusher  No.   1

ASPHALT   MINING   &   CONCRETE

COMPANY,

DENIAL OF MOTION TO DISMISS
ORDER TO SUBMIT INFORMATION

In a Motion to Dismiss filed on September 12, 1983, the
Solicitor advises that subsequent to filing his penalty
petition Respondent paid the full amount of the proposed
assessment for the six citations involved in this matter.
The proposed assessments were $20 apiece for a total of
$120.

The Solicitor's motion to dismiss represents that this
Is a small mine with no prior history.  The Solicitor does
not discuss any of the citations individually but rather
represents generally that gravity is estimated as moderate
and that an accident could have occurred resulting in an
injury causing lost work days or a disablement.  In addition,
negligence is "generally estimated as moderate and the
employer should have known of the existence of the violative
condition.

I am unable to approve the motion to dismiss on the
basis of the present record.  Although the operator is small
and without a prior history, $20 is in my opinion a nominal
penalty which indicates a lack of gravity.  I have read all
of the citations and on their face I must agree with the
Solicitor that they appear to present the danger of a
moderate to serious accident.  Under such circumstances the
purposes of the Act simply are not effectuated by rubber-
stamping the Assessment Office's $20 penalties.

1639of August 22, 1983, the day prior to the date of the hearing,
